NONREIMBURSABLE SPACE ACT AGREEMENT

BETWEEN

H211, LLC
AND

THE NATIONAL AERONAUTICS AND SPACE ADMINISTRATION,
NASA AMES RESEARCH CENTER
FOR
EARTH OBSERVATIONS IN SUPPORT OF CLIMATE CHANGE RESEARCH

ARTICLE 1. AUTHORITY AND PARTIES

In accordance with the National Acronautics and Space Act (51 U.S.C. § 20113, this
Agreement is entered into by the National Acronautics and Space Administration, Ames
Research Center, located at Moffett Field, CA 94035 (hereinafter reforred to as "NASA
ARC," "ARC," or "NASA") and H211, LLC located at 1010 El Camino Real, Suite 200,
Menlo Park, CA 94025 (hereinafter referred to as "Partner"). NASA and Partner may be
individually referred to as a "Party" and collectively referred to as the "Parties.”

ARTICLE 2, PURPOSE

The purpose of this Agreement is to share expertise and/or the use of facilitics (including
equipmient, instruments and related services) to conduct earth science research, This
Agreement supports NASA ARC's Earth Science Division to:

I Study Earth atmospheric and terrestrial processes, including in areas of
atmospheric chemisiry, global climate change, environmental effects of
aviation, and ozone depletion; and

2. Obtain measurements for applications such as mitigation of wildfires,
precision agriculture, and discovery and study of invasive species.

This Agreement, among other things, allows ARC to place instruments on Partner’s
aircraft (with integration of the instrurents to occur at ARC or on deployment, to be
determined on a case-by-case basis) and regularly collect Earth observations
{atmospheric and terrestrial) in support of ARC’s research and analysis,

The Alpha Jet aircraft owned and operated by Partner offers unique capabilities due to ifs
performance and altitude range, coupled with the proficiency of the pilots in high-
performance and formation flying. The combination of aircraft and pilot capabilities
allows ARC 1o design unique sampling profiles to study the Earth's atmosphere from the
surface up to 51,000 ft in very tightly defined columns. This sort of profiling is valuable
for comparison with satellite observations and for exploring small-scale phenomena at
various altitudes.
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In addition to examining seasonal variations in greenhouse gases, this relationship allows
the ARC atmospheric sensor payload to be deployed to study the behavior of wildfire
smoke plumes,

NASA ARC has a long history of using aircraft measurements to study Earth atmospheric
and terrestrial processes. Areas of study include atmospheric chemistry, global climate
change, environmental effects of aviation and ozone depletion. Aircraft measurements
have also been used for applications such as wildfires, precision agriculture and invasive
species. Aircraft may provide suitable platforms in support of the research and scientific
mission-related activities and will allow ARC to play a significant role in supporting the
Agency’s Earth Science missions and research activities.

Under this Agreement, ARC will provide calibration and validation support for
greenhouse gas sensors being developed for the NASA 0CO-2, OCO-3, and ASCENDS
missions. Quick turn-around times made possible by co-loeation of Partner aliows ARC
to be responsive fo short-fuse opportunities to support progeams across the Agency, as
evidenced by ARC’s recent support of the ASCENDS technology development mission.

ARTICLE 3. RESPONSIBILITIES

NASA ARC will use reasonable efforts to:

a. Provide appropriate payloads and guidance on the payload integration, science,
data acquisition and other support activitics,

b. Provide the maintenance and operational support as needed for the scientific
payloads,

¢. Be responsible for certification and airworthiness of the scientific payload

installations as required.

Be responsible for NASA airworthiness and safety review réquirements.

Conduct flight readiness reviews per NPR 7900.3 for each NASA mission flown

by Partner,

o a

Partner will use reasonable efforts to;

a. Accommodate the installation of scientific payloads onfo Partner's aircraft and
support data collection.

b. Support certification and airworthiness of the scientific payload installations as
required.

¢. Participate in the biennial Inter-Center Aircraft Operations Panel JAOP) review process
in the same manner as NASA Centers in accordance with NPD 7900.3C.

- Support NASA airworthiness and safety review requirements.
e. Provide reasonable access to its equipment and personne! to suppartt this effort,

ARTICLE 4. SCHEDULE AND MILESTONES

The planned major milestones for the activities defined in the "Responsibilities” clause
are as follows:
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Obtain airborne measurements of atmospheric Approximately bi~weekly

composition threughout period of
performance
Obtain more frequent measurements during intensive One intensive campaign

campaigns, to be determined by weather, natural hazards  expected per annual season
(wildfires), and other scientific goals

Continue test flights as warranted for sensor Estimated 10 flights per
characterization and development year, on an as-necded basis
Develop new scientific instrumentation as funding 60 months after Agreement
becomes available exacution

ARTICLE 3. FINANCIAL OBLIGATIONS

There will be no transfer of funds between the Parties under this Agreement, and each
Pasty will fund its own participation. All activities under or pursuant to this Agreement
are subject to the availability of funds, and no provision of this Agreement shall be
interpreted to require obligation or payment of funds in violation of the Anti-Deficiency
Act (31 US.C. § 1341y,

ARTICLE 6. PRIORITY OF USE

Any schedule or milestone in this Agreement is estimated based upon the Parties’ current
understanding of the projected availability of NASA goods, services, facilities or
equipment. In the event that NASA's projected availability changes, Partner shall be
given reasonable notice of that change, so that the schedule and milestones may be
adjusted accordingly. The Parties agree that NASA's use of the goods, services, facilitics,
or equipment shall have priority over the use planned in this Agreement, Should a
conflict arise, NASA in its sole discretion shall determine whether to exercise that
priority. Likewise, should a conflict arise as between two or more non-NASA Partners,
NASA, in its sole discretion, shall determine the priority as between those Partniers. This
Agreement does not obligate NASA 1o seck alternative government praperty or services
under the jurisdiction of NASA at other locations.

ARTICLE 7. NONEXCLUSIVITY

This Agreement is not exclusive; accordingly, NASA may enter info sitnilar agreements
for the same or similar purpose with other private or publie entities,

ARTICLE 8 LIABILITY AND RISK OF LOSS

L. Each Party hereby waives any claim against the other Party, employees of the other
Party, the other Party's Related Entities (including but not limited to contractors and
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subcontractors at any tier, grantees, investigators, customers, users, and their contractors
or subcontractor at any tier), or employees of the other Party's Related Entitics for Aty
injury to, or death of, the waiving Party's employees or the employees of its Related
Entities, or for damage to, or loss of, the waiving Party's property or the property of its
Related Entities arising from or related to activities conducted under this Agreement,
whether such injury, death, damage, or loss arises through negligence or otherwise,
except in the case of willful misconduct.

2. Each Party further agrees to extend this cross-waiver to its Related Fatities by
requiring them, by contract or otherwise, to waive all claims against the other Party,
Related Entities of the other Party, and emiployees of the other Party or of its Related
Entities for injury, death, damage, or loss arising from or related to activities conducted
under this Agreement. Additionally, each Party shall require that their Related Entities
extend this cross-waiver to their Related Entities by requiring them, by contract or
otherwise, to waive all claims against the other Party, Related Entities of the other Party,
and employees of the other Party or of its Related Entities for injury, death, damage, or
loss arising from or related to activities conducted under this Agreement,

ARTICLE 9. INTELLECTUAL PROPERTY RIGHTS - DATA RIGHTS

1. General

(a) "Related Entity” as used in this Data Rights clause means a contractor,
subcontractor, grantee, or other entity having a legat relationship with NASA or Partaer,
that is assigned, tasked, or contracted to perform activities under this Agreement,

(b) "Data” means recorded information, regardless of form, the media on which it is
recorded, or the method of recording.

{¢) "Proprictary Data" means Data embodying trade secrets developed at private
expense or copumercial or financial information that is privileged or confidential, and that
includes a restrictive notice, unless the Data is:

(i) known or available from other sources without restriction;

(i) known, possessed, or developed independently, and without reference to the
Proprictary Data;

(iii) made available by the owners to others without restriction; or

(iv} required by law or court order to be disclosed.

(d) Data exchanged under this Agreement is exchanged without restriction except as
otherwise provided herein.

(e) Notwithstanding any restrictions provided in this clause, the Parties are not
restricted in the use, disclosure, or reproduction of Data provided under this Agreement
that meets one of the exceptions in (c) above. If a Party believes that any cxceptions
apply, it shall notify the other Party before any unrestricted use, disclosure, or
reproduction of the Data,

(f) The Parties will not exchange preexisting Proprietary Data under this Agreement
unless agthorized herein or in writing by the owner.

{(g) If the Parties exchange Data having a notice that the Receiving Party deems is
ambiguous or unauthorized, the Receiving Party shall tell the Providing Party. If the
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notice indicates a restriction, the Receiving Party shall protect the Data under this clause
uniess otherwise directed in writing by the Providing Party.

{h) The Data rights herein apply to the employees and Related Entities of Partner,
Partner shall ensure that its employees and Related Entity employees know about and are
bound by the cbligations under this clause.

(i) Disclaimer of Liability: NASA is not restricted in, or liable for, the use, disclosure,
or reproduction of Data without a restrictive notice under paragraphs 1 (c), 2 or & of this
clause or for Data Partner gives, or is required to give, the U.S. Government without
restriction.

(i) Partner may use the following or a similar restrictive notice under paragraphs 1(c),
2 and 8 of this clause. Parter should also mark each page containing Proprietary Data
with the following or a similar legend: “Proprietary Data ~ use and disclose only under
the notice on title or cover page.”

Proprietary Data Notice
The data herein include Proprietary Data and ate restricted under the Data Rights
provisions of Space Act Agreement |provide applicable identifying information).

2. Data First Produced by Partner Under this Agreement

If Data first produced by Partner or its Related Entities under this Agreement is given 10
NASA, and the Data is Proprietary Data, and it includes a restrictive notice, NASA will
use reasonable efforts to protect it. The Data will be disclosed and used (under suitable
protective conditions) only for U.S, Government purposes.

3. Data First Produced by NASA Under this Agreement

If Partner requests that Data first produced by NASA or its Related Entities under this
Agreement be protected, and NASA determines it would be Proprietary Data if obtained
from Partner, NASA will mark it with a restrictive notice and use reasonable efforts to
protect it for [ Year after its development. During this restricted period the Data may be
disclosed and used (under suitable protective conditions) for U.S. Government purposes
only, and thereafter for any purpose, Partner must not disclose the Data without NASA's
written approval during the restricted period. The restrictions placed on NASA do not
apply to Data disclosing a NASA owned invention for which patent protection is being
considered.

4, Publication of Results

The Nationat Aeronautics and Space Act (51 U.S.C. § 20112) requires NASA to provide
for the widest practicable and appropriate dissemination of information concerning its
activities and the results thereof. As such, NASA may publish unclassified and non-
Proprietary Data resulting from work performed under this Agreement, The Parties will
coordinate publication of results allowing a reasonable time to review and comment.

5. Data Disclosing an Invention
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If the Parties exchange Data disclosing an invention for which patent protection is being
considered, and the furnishing Party identifies the Data as such when providing it to the
Receiving Party, the Receiving Party shall withhold it from public disclosure for a
reasonable time (one (1) year unless otherwise agreed or the Data 1s restricted fora
longer period herein).

6. Copyright

Data exchanged with a copyright notice and no indication of restriction under paragraphs
1{cy, 2, 3, or § of this clause (i.e., Data has no restrictive notice) is presumed to be
published. The following royaity-free licenses apply.

{a) If indicated on the Data that it was produced outside of this Agreement, it may be
reproduced, distributed, and used to prepare derivative works oaly for carrying out the
Receiving Party's responsibilities under this Agreement.

(b) Data without the indication of (a) is presumed to be first produced under this
Agreement, Except as otherwise provided in paragraph 5 of this clause, and in the
inventions and Patent Rights clause of this Agreement for protection of reported
inventions, the Data may be reproduced, distributed, and used to prepare derivative works
for any purpose.

7. Data Subject to Export Control

Whether or not marked, technical data subject to the export laws and regulations of the
United States provided to Partner under this Agreement must not be given to foreign
persons or transmitted outside the United States without proper U.S. Government
authorizaiion.

8. Handling of Background, Third Party Proprietary, and Controlled Government Data

(a) NASA or Partner (as Disclosing Party) may provide the other Party or its Related
Entities (as Receiving Party):

(i} Proprietary Data developed at Disclosing Party's expense outside of this Agreement
(referred to as Background Data);

(ii) Proprietary Data of third parties that Disclosing Party has agreed to protect or is
required to protect under the Trade Secrets Act (18 U.S.C. § 1905) (referred to as Third
Party Proprietary Datay, and

(iii) U.S. Government Data, including software and related Data, Disclosing Party intends
to control (referred to as Controlled Government Data).

(5) All Background, Third Party Proprietary and Controlled Government Data
provided by Disclosing Party to Receiving Party shalf be marked by Disclosing Party
with a restrictive notice and protected by Receiving Party in accordance with this clause.

(c) Disclosing Party provides the following Data to Receiving Party. The lists beiow
may not be comprehensive, are subject to change, and do not supersede any restrictive
notice on the Data.

(1) Background Data:
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Adreraft position location data stream when combined with associated time and data
strearn:
{it) Third Party Proprictary Data:
None
(iiz) Controlled Government Data:
None
{iv) NASA software and related Data will be provided o Partner under a separate
Software Usage Agreement {SUA). Partner shall use and protect the related Data in
accordance with this clause. Unless the SUA authorizes retention, or Partner enters into a
ficense under 37 C F.R. Part 404, the related Data shall be disposed of as NASA directs:
None

(d) For Data with a restrictive notice and Data identified in this Agreement, Receiving
Party shall:
{1} Use, disclose, or reproduce the Data only as necessary under this Agreement;
(if) Safeguard the Data from unauthorized use and disclosure;
(i) Allow access to the Data only to its employees and any Related Entity requiring
access under this Agreemnient;
{iv} Except as otherwise indicated in (d){iii), preclude disclosure outside Receiving
Party's organization;
{v) Notify its employees with access about their obligations under this clause and ensure
their compliance, and notify any Related Entity with access about their obligations under
this clause; and
{vi) Dispose of the Data as Disclosing Party directs.

9. Oral and visual information

If Partner discloses Proprietary Data orally or visually, NASA will have no duty to
regtrict, or Hability for disclosure or use, uniesy Partner:

{a) Orally informs NASA before initial disclosure that the Data is Proprietary Data,
and

(b} Reduces the Data to tangible form with a restrictive notice as required by
paragraphs 1{¢), 2 and 8 of this clause, and gives it to NASA within ten (10) calendar
days after disclosure,

10. Classified Material

If classified material is used under this Agreement, Partner must provide a completed
Contract Security Classification Specification (DD Form 254 or equivalent) to the NASA
Point of Contact. Handling of classified material must be consistent with NASA and U.S
Federal Government statutes, regulations, and policies.

ARTICLE 100 INTELLECTUAL PROPERTY RIGHTS - INVENTION AND PATENT
RIGHTS

. “Related Entity™ as used in this Invention and Patent Rights clanse means a contracior,

ToflZ SAAZ-402663



%;

g
T

L

subcontractor, grantee, or other entity having a legal relationship with NASA or Partner
assigned, tasked, or contracted with to perform activities under this Agreement.

2. The invention and patent rights herein apply to employees and Related Entities of
Pariner. Partner shall ensure that its employees and Related Entity employees know about
and arc bound by the obligations under this clause.

3. NASA has determined that 31 U.8.C. § 20135(b) does not apply to this Agreement.
Therefore, title to inventions made (conceived or first actually reduced to practice) under
this Agreement remain with the respective inventing party(ies). No invention or patent
rights are exchanged or granted under this Agreement, NASA and Partner will use
reasonable efforts to report inventions made jointly by their employees (including
employees of their Related Entities). The Parties will consult and agree on the
responsibilities and actions to establish and maintain patent protection for joint invention,
and on the terms and conditions of any license or other rights exchanged or granted
between them.

ARTICLE i1 USE OF NASA NAME AND EMBLEMS

I, NASA Name and Initials

Parmer shall not use "National Aeronautics and Space Administration” or "NASA" ina
way that creates the impression that a product or service has the authorization, support,
sponsorship, or endorsement of NASA, which does not, in fact, exist. Except for releases
under the "Release of General Information to the Public and Media" clause, Partner must
submiit any proposed public use of the NASA name or initials (including press releases
and all promotional and advertising use) to the NASA Assistant Administrator for the
Office of Comumunication or designee ("NASA Communications”) for review and
approval. Approval by NASA Communications shall be based on applicable law and
policy governing the use of the NASA name and initials.

2. NASA Emblems

Use of NASA emblems (L.e., NASA Seal, NASA Insignia, NASA logotype, NASA
Program ldentifiers, and the NASA Flag) is governed by 14 C.F.R. Part 1221, Partner
must submit any proposed use of the emblems to NASA Communications for review and
approval.

ARTICLE 12. RELEASE OF GENERAL INFORMATION TO THE PUBLIC AND
MEDIA

NASA or Partner may, consistent with Federal law and this Agreement, reicase gencral
information regarding its own participation in this Agreement as desired.
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ARTICLE 13. DISCLAIMER OF WARRANTY

Goods, services, facilities or equipment provided by NASA under this Agreement are
provided "as is." NASA makes no express or implied warranty as to the condition of any
such goods, services, facilities, or equipment, or as to the condition of any research or
information generated under this Agreement, or as to any products made or developed
under or as a result of this Agreement including as a result of the use of information
generated hereunder, or as to the merchantability or fitness for a particular purpose of
such research, information, or resulting product, or that the goods, services, facilities or
equipment provided will accomplish the intended results or are safe for any purpose
including the intended purpose, or that any of the above will not inferfere with privately-
owned rights of athers. Neither the government nor its contractors shall be liable for
special, consequential or incidental damages attributed to such equipment, facilitics,
technical information, or services provided under this Agreement or such research,
information, or resulting products made or developed under or as a result of this
Agreement.

ARTICLE 14. DISCLAIMER OF ENDORSEMENT

NASA does not endorse or sponsor any commercial product, service or activity. NASA's
participation in this Agreement or provision of goods, services, facilities or equipment
under this Agreement does not constitute endorseinent by NASA. Partner agrees that
nothing in this Agreement will be construed to imply that NASA authorizes, supports,
endorses, or sponsors any product or service of Partner resulting from activities
conducted under this Agreement, regardiess of the fact that such product or service may
employ NASA-developed technology.

ARTICLE 15 COMPLIANCE WITH LAWS AND REGULATIONS

1. The Parties shall comply with all applicable laws and regulations including, but not
limited to, safety; seeurity; export conirol, cnvironmental; and notification, suspension,
and debarment laws and regulations. Access by a Partner to NASA facilities or property,
or to a NASA Information Technology (IT) system or application, is contingent upon
compliance with NASA security and safety policies and guidelines including, but not
lirnited to, standards on badging, credentials, and facility and IT system/application
aCCEss.

(ayWith respect to any export confrol requirements;

{1) The Parties will comply with all U.S. export controt laws and regulations, including
the International Traffic in Arms Regulations (ITAR), 22 C.F.R. Parts 120 through 130,
and the Export Administration Regulations (EAR), 15 C.F.R. Parts 730 through 799, in
performing work under this Agreement or any Annex to this Agreement. [n the absence
of avaitable license exemptions or exceptions, the Partner shall be responsible for
obtaining the appropriate licenses or other approvals, if required, for exports of hardware,
technical data and software, or for the provision of technical assistance.
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(i) The Partner shall be responsible for obtaining export licenses, if required, before
utilizing foreign persons in the performance of work under this Agreement or any Annex
under this Agreement, including instances where the work is to be performed on-site at
NASA and where the foreign person will have access to export-controlled technical data
or software.

(iii} The Partner will be responsible for all regulatory record-keeping requirements
associated with the use of licenses and license exemptions ot exceptions.

(iv) The Partner will be responsible for ensuring that the provisions of this Article apply
to its Related Entities.

(b) With respect to suspension and debarment requirements:

(i) The Partner hereby certifies, to the best of its knowledge and belief, that it has
complied, and shall comply, with 2 C.F.R. Part 180, Subpart C, as supplemented by 2
C.F.R. Part 1880, Subpart C.

(ii} The Partner shail include language and requirements equivalent to those sct forth in
(a), above, in any lower-tier covered transaction entered mto under this Agreemetst.

ARTICLE 16. TERM OF AGREEMENT

This Agreement becomes effective upon the date of the last signature betow ("effective
date") and shall remain in effect until the completion of all obligations of both Parties
hereto, or five (5) years from the effective date, whichever comes first.

ARTICLE 17. RIGHT TO TERMINATE

Either Party may unilaterally terminate this Agreement by providing thirty (30) calendar
days written notice to the other Paity.

ARTICLE 18. CONTINUING OBLIGATIONS

The rights and obligations of the Partics that, by their nature, would continue beyond the
expiration or termination of this Agreement, ¢.g., "Liability and Risk of Loss,"
"Intellectual Property Rights," and related clauses shall survive such expiration or
termination of this Agreement.

ARTICLE 19. POINTS OF CONTACT

The following personnel are designated as the Points of Contact between the Parties in
the performance of this Agreement.
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Technical Points of Contact:

NASA Ames Rescarch Center H211L LLC

Laura Iraci Ken Ambrose

Praject Lead Vice President

Mail Stop: 245.5 1010 El Camino Real
Moffett Field, CA 94033 Suite 200

Tel No: (650) 604-0129 Menlo Park, CA 94025

E-mail: lavra.Liraci@nasa.gov Tei No:
E-mail: %u o

Management Points of Contact:

NASA Ames Research Center H2il, LLC

Philip Herlth Ken Ambrose
Technology Partnership Manager Vice President

Mail Stop: 202A-214 1010 El Camino Real
Moffett Field, CA 940335 Suite 200

Tel No: (650) 604-06235 Menlo Park, CA 94023

E-matl; philip nuherlthi@nass.gov Tel No: @* &
E-mail:

ARTICLE 20. DISPUTE RESOLUTION

Except as otherwise provided in the Article entitled "Priority of Use," the Article entitled
“Intetlectual Property Rights ~ Invention and Patent Rights” (for those activities governed
by 37 C.F.R. Part 404), and those situations where a pre-existing statutory or regulatory
system exists (e.g., under the Freedom of Information Act, 5 U.S.C. § 552), all disputes
concerning questions of fact or law arising under this Agreement shall be referred by the
claimant in writing to the appropriate person identified in this Agreement as the "Points
of Contact.” The persons identified as the "Points of Contact” for NASA and the Partner
will consult and attempt to resolve all issues arising from the implementation of this
Agreement. If they are unable to come to agreement on any issue, the dispute will be
referred to the signatories to this Agreement, or their designecs, for joint resolution. If
the Parties remain unable to resolve the dispute, then the NASA signatory or that person's
designcee, as applicable, will issue a written decision that will be the final ageney deeision
for the purpose of judicial review. Nothing in this Article limits or prevents either Party
from pursuing any other right or remedy available by law upon the issuance of the final
agency decision,

ARTICLE 21, MODIFICATIONS

Any modification to this Agreement shall be executed, in writing, and signed by an
authorized representative of NASA and the Partner.
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ARTICLE 22. ASSIGNMENT

Neither this Agreement nor any interest arising under it will be assigned by the Partner or
NASA without the express writtén consent of the officials executing, Or SUCCessors, or
higher- level officials possessing original or delegated authority to execute this
Agreement.

ARTICLE 23, APPLICABLE LAW 3
U.S. Federal law governs this Agreement for all purposes, including, but notlimited to,
determining the validity of the Agreement, the meaning of its provisions, and the rights,

obligations and remedies of the Parties,
ARTICLE 24. ASSIGNMENT

Neither this Agreement nor any interest arising under it will be assigned by the Partner or
NASA without the express written consent of the officials executing, or successors, or
higher- fevel officials possessing original or delegated authority to execute this
Agreement,

ARTICLE 26, SIGNATORY AUTHORITY .
The signatories to this Agreement covenant and warrant that they have a zh%:m to
execute this Agreement. By signing below, the undersigned agrees to the above terms
and condftions.

NATIONAL AERONAUTICS AND  H211, LLC
SPACE ADMINISTRATION
AMES RESEARCH CENTER
s y/‘}

- | P
BY: %@%‘g‘i’?’ BY: fj\ ﬁw%}”ﬁﬁ/gﬁﬂmw

Df Michael D. Bicay Ken Ambrose
Director, Office of Scienc Vice President

7

p 237 7.
DATE: Z0il. 09.247 paTE: (Y7 2oy
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